UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DAYNA Mt DERNOTT,
Plaintiff,
v. . CASE NO. 3:99CV1943 (RNC)
TOAN OF W NDHAM PUBLI C SCHOOLS,
PATRI CK PROCTOR, and JACK :
Gl ORDANO,

Def endant s.

RULI NG AND ORDER

Plaintiff, a Caucasian female fornerly enployed as a
teacher in the W ndham public school system brings this
action alleging that her enploynment was term nated in
viol ation of her rights under federal and state |aw.

Def endants have noved for summary judgnent on all the clains
in the amended conplaint. Plaintiff has cross-nmoved for
sunmary judgnment on the federal clains. She has also noved to
strike statenments and exhibits in defendants’ npotion papers.
For reasons stated below, plaintiff's nmotions to strike [doc.
55-1] and for summary judgnment [doc. 56-1] are denied; and

def endants' nmotion for summary judgnent [doc. 43-1] is granted
as to the federal clains, which are dism ssed with prejudice,

but denied as to the state |law clains, which are di sm ssed



wi t hout prejudice.!?

Backagr ound

Plaintiff was a tenured teacher at a mddle school in
North W ndham |In 1996, she started dating another teacher at
t he school, Juan Arriola, who is Hispanic and Native Anerican.
During the 1996-97 school year, Arriola was investigated for
sexual harassnent follow ng conplaints by his previous
girlfriend, Terése Duenzl, and her friend, Maureen Ryan, both
al so teachers at the school. As a result of the sexual
harassnment conplaints, Arriola was suspended with pay and his
contract was not renewed.

Plaintiff sided with Arriola in the sexual harassnment
di spute and becane enbroiled in it in ways that led to her
suspension with pay and the convening of an inpartial hearing
panel pursuant to Conn. Gen. Stat. 8§ 10-151(d). After a
| engt hy investigation, the panel recomended that her
enpl oynment be term nated for the followi ng specific instances
of insubordi nate and ot herw se unacceptabl e conduct: her
violation of a direct, reasonable order that she not discuss

t he sexual harassnent investigation (the panel found that she

' Aclaimunder Title VII of the Civil Rights Act of
1964, 42 U. S.C. 88 2000e, et seqg., was previously dism ssed as
ti me-barred.



tried to intimdate a witness by warning the witness not to
cooperate with the investigation); her distribution of a
newspaper she had her class prepare entitled “The Triba

Press,” which blamed the adm nistration for the destruction of
Native Anmerican dwellings built by her class (the panel found
that the paper “excoriated” the adm nistration); and her

deli berate filing of “frivolous charges of child abuse”

agai nst Arriola s accusers, Duenzl and Ryan, “to harass, annoy
and enbarrass them for reasons of personal vindictiveness”
(the panel found that she filed the charges anonynously with

t he Connecticut Departnment of Children and Famlies (“DCF”),
whi ch concl uded that the charges were unfounded).

After the panel rendered its recommendati on but before it
was i nplenented, plaintiff resigned in an attenpt to avoid
term nation. The Board accepted her resignation but also
adopted the panel’s recommendation that her enploynent be
t er m nat ed.

Plaintiff denies that she engaged in the conduct found by
t he hearing panel and asserts that she was term nated because
school officials disapproved of her interracial relationship
with Arriola and her opposition to discrimnation at the
school. Defendants contend that she was term nated based on

the recommendati on of the inpartial hearing panel.



1. Discussion

Motion to Strike

Plaintiff’s notion to strike seeks to elimnate
references to other proceedings that preceded the filing of
this action. There were four proceedings: the hearing before
the inmpartial panel convened under Conn. Gen. Stat. § 10-
151(d), which resulted in the term nation of her enploynent; a
proceedi ng before the Connecticut Comm ssion on Human Ri ghts
and Opportunities; DCF s investigation of a child abuse
al l egation; and a hearing before the Enploynment Securities
Di vi sion of the Departnent of Labor, which resulted in a
deni al of her claimfor unenploynment benefits.

Plaintiff contends that evidence relating to these
proceedi ngs shoul d not be considered because the proceedi ngs
occurred after she was suspended with pay. She particularly
obj ects to consideration of the findings of the inpartial
hearing panel on the ground that they constitute after-
acqui red evidence of m sconduct.

The notion to strike is denied. The panel’s findings are
rel evant because the anended conpl ai nt seeks redress not only
for the suspension with pay but also the term nation, which
was predicated on the panel’s recomrendati on.

Plaintiff also argues that any findings or concl usions



made in the other proceedings are not entitled to preclusive
effect. Even assumi ng her position is correct, it does not
provide a basis for a notion to strike.

In addition, plaintiff argues that evidence concerning

the other proceedings is inadm ssible hearsay. "'Hearsay' is
a statenent . . . offered in evidence to prove the truth of
the matter asserted.” Fed. R Evid. 801(c). The factual

findings of the inpartial hearing panel, on whose
recommendation plaintiff's position was term nated, as well as
the findings of the CCHRO and DCF, on which the inpartial
hearing panel relied, are not hearsay because they are offered
as evidence of defendants' notivation in term nating
plaintiff’s enploynent rather than as evidence of the truth of
the matters asserted.?

Mbtions for Summmary Judgnent

1. Race Discrimnation

Assum ng for purposes of this ruling that plaintiff has
presented a prima facie case of discrimnation, she cannot

prevail unless she proves that the term nation were notivated

2 The factual findings of the inpartial hearing panel,
even if considered hearsay, would be adm ssi ble under Fed. R
Evid. 803(8)(C) because the panel made factual findings, was
aut horized by | aw (Conn. Gen. State. 10-151(d)), and plaintiff
has suggested no reason to doubt the findings'
trustworthiness. Cf. Ariza v. City of New York, 139 F.3d 132
(2d Cir. 1998).




at least in part by aninus agai nst Hi spanics and Native
Americans. The record before the court, viewed nost favorably
to the plaintiff, would not permt a reasonable juror to draw
t hat inference.

Plaintiff disputes the findings of the inparti al
heari ng panel that reconmmended her term nation. She all eges
that Arriola's contract was not renewed for racial reasons,
that she had a right to discuss the sexual harassnent
investigation with others, and that the "Tribal Press" was a
| egitimate teaching tool .3

The issue presented by the discrimnation claimis not
whet her the panels’ findings are well-founded. The issue is
whet her plaintiff can prove that defendants term nated her
because of unlawful discrimnation. On the evidence
presented, a reasonable juror would be bound to find that
plaintiff’s enploynent was term nated based on the
recommendati on of the inpartial hearing panel. No reasonable
jury could find that the defendants woul d have rejected the
panel’s recommendation were it not for aninus against
Hi spani cs and Native Anericans.

2. First Anendnent Retaliation

3 She also contends that she enjoys statutory imunity as
a mandat ed reporter of child abuse.
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Plaintiff clainms that she was term nated in violation of
the First Amendnent for speaking in "opposition to
di scrim nati on agai nst ot her enployees and students,
particularly racial mnorities.” Am Conpl. at 10. To
support a free speech-retaliation claim a public enployee’s
speech nust relate to a matter of public concern and not a

private grievance. Connick v. Mers, 461 U S. 138, 147

(1983). If speech is of public concern, and if adverse action
is taken in retaliation, the enployee can prevail under the
First Amendnent if her interest as a citizen, in comenting on
the matter, outweighed the interest of the State as an

enpl oyer. Pickering v. Board of Education, 391 U S. 563, 568

(1968).

Whet her plaintiff's speech addressed a matter of public
concern depends on its content, form and context. Connick
461 U. S. at 148-49. Plaintiff expressed her concern about
racial discrimnation in the context of the investigation of
Arriola, her boyfriend at the tinme. This circunstance wei ghs
agai nst her in the Pickering analysis.

Plaintiff's speech-related activities took the form of
the follow ng, or so the admnistration could reasonably
believe: warning a witness not to cooperate with the sexual

harassnent investigation of Arriola, in violation of a direct



order that she not discuss the investigation; involving
students in a public confrontation with the adm nistration by
di stributing the newspaper that “excoriated” the

adm ni stration for the destruction of Native American

dwel lings built by her class; and filing child abuse charges
agai nst the teachers who had accused Arriola of sexual
harassnent, charges DCF determ ned to be unfounded.

These speech-rel ated activities occurred in the context
of a sexual harassnent investigation of a teacher, which is a
difficult, sensitive and potentially volatile undertaking for
a school’s admnistrators. In that context, defendants could
reasonably believe that plaintiff’s activities had a grave
potential to obstruct the investigation of Arriola and
seriously interfere with the effective functioning of the
school .

Wei ghing plaintiff’s interest as a citizen in opposing
al l eged discrimnation at the school and the school’s interest
as an enployer, the school’s interest easily prevails.
Accordingly, First Amendnent claimis dism ssed.

3. Due Process

Plaintiff clainms that her due process rights were
vi ol at ed when she was suspended wi thout a hearing and again

when the Board term nated her enploynment after accepting her



resignation. Neither claimhas nerit.
Suspensi on of a teacher with pay does not require a due

process hearing. Conn. Gen. Stat. 8 10-151(d). See CGeren v.

Bd. of Educ. of Town of Brookfield, 650 A 2d 616 (Conn. App.

Ct. 1994) (court does not entertain the possibility that
suspensi on of teacher with pay required due process hearing).
The plus factor plaintiff relies on -- her inability while
suspended to earn continuing education units (“CEUs”) in
W ndham schools -- is of no consequence. The suspension did
not cause her accunulated CEUs to | apse or prevent her from
coll ecting CEUs el sewhere.

Plaintiff's resignation in the face of the inparti al
hearing panel’s recomendati on that her enploynent be
term nated for cause -- a recommendati on based on | engthy
investigation -- did not create a due process right to another
hearing before she could be term nated. Accordingly, the due
process claimis dism ssed.

4. COBRA

Plaintiff does not dispute the sufficiency of the COBRA
notice that was given to her, but clains that her m nor
children, who were living with her at the tine, were entitled
to a separate notice. This claimis also unavailing.

A good faith effort to conply with COBRA notice



requirenents is sufficient. Ehrlich v. Howe, 848 F. Supp.

482, 490 (S.D.N. Y. 1994). Plaintiff's COBRA notice clearly
stated that her coverage was "famly" coverage. Sending a
separate notice to her mnor children living at the sane

resi dence was unnecessary. See Conery v. Bath Associates, 803

F. Supp. 1388, 1399 (N.D. Ind. 1992). Accordingly, this claim
is also dism ssed.

5. State Law Cl ai ns

Because the federal clainms have not survived the notion
for summary judgment, the court declines to exercise pendent
jurisdiction over the state |aw cl ai ns.

I11. CONCLUSI ON

For the foregoing reasons, plaintiff’s notions to strike
and for summary judgment are denied; defendants’ notion for
summary judgnent is granted as to the federal clainms, which
are dismssed with prejudice, but denied as to the state |aw
claims, which are dism ssed w thout prejudice.

So ordered.

Dated at Hartford, Connecticut this 30th day of Septenber

2002.

Robert N. Chatigny
United States District Judge
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